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Executive summary 
Council resolved to terminate the Cove Football Club's occupancy of the Cove Sports and Community 

Complex.  

Council had the power to make its decision. 

In making its decision, Council relied on an investigation report, and various legal advices. Cove Football 

Club was afforded procedural fairness in that they were notified of the decision, given an opportunity to be 

heard, and were provided with enough information in relation to the decision.  

Council’s decision was also reasonable, even in circumstances where other options existed. 

Susie Inat 
Special Counsel 
T +61 8 8233 5692 M +61 407 710 255 
susie.inat@minterellison.com 
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Report 
1. Background

1.1 Cove Sports and Community Complex 

This request for internal review concerns the occupation of the Cove Sports and Community 

Complex (Complex) by the Cove Football Club (CFC). The Complex is within the area of the City 

of Marion (Council).  

The Complex is owned by the Council. In addition to CFC, two netball clubs, a soccer club and a 

BMX club share use and occupancy of the Complex.  

1.2 Tenancy Arrangement 

The review has identified that the occupancy and use of the Complex has in the last few years 

been challenging for all parties involved.  The Cove Sports and Community Club Inc (CSCC) 

occupied the Complex pursuant to an undated Licence Agreement between CSCC and Council, 

commencing 1 January 2009 and expiring 21 December 2013 (Licence Agreement). The CSCC 

managed use of the Complex under the terms and conditions of the Licence Agreement. The 

Licence Agreement was not renewed, and since 2013 the CSCC has occupied the Complex as a 

monthly tenant pursuant to clause 5.11 of the Licence Agreement. It appears that through a 'sub-

licence' arrangement with CSCC, CFC (and the other users) occupied and used the Complex 

during this period.  

It appears that Council was aware of some issues with the use of the Complex by the CSCC over 

the last few years – being the reason no extension or renewal of the Licence Agreement had ever 

been entered into. Those issues culminated with significant works being undertaken to the kitchen 

on the site without Council approval (as required under the Licence Agreement). We understand 

in January 2019, Council terminated the monthly tenancy with the CSCC and took over the 

management of the Complex.   

On 27 May 2019, Council offered the CFC a (1 year) licence. That offer was not entered into and 

was later formerly withdrawn by Council1.  

We understand no subsequent agreement has been entered into between CFC and the Council, 

but CFC has continued occupying the Complex pursuant to a tenancy at will.  

1 Minutes Special General Council Meeting 2 September 2019, Letter to CFC from City of Marion dated 3 September 2019. 
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1.3 Legal Advice – Tenancy Arrangement 

Council sought legal advice in relation to the tenancy arrangement with the CSCC, and later with 

the CFC, in relation to the Complex (Tenancy Advices).  It is not appropriate to cite the details of 

the Tenancy Advices and it is not our role, in conducting this review, to consider the accuracy of 

the advices obtained. We are required to review the decision based on the information (including 

legal advices) available to Council and in that regard we find that Council prudently sought advice 

about the tenancy arrangement with the CFC and relied on that advice for the purposes of making 

its decision. 

We find Council's reliance on the Tenancy Advices entirely appropriate and reasonable. 

1.4 Investigation Report 

Having taken over the management of the Complex in January 2019, i.e. after terminating the 

Licence Agreement with the CSCC, Council, as owner of the Complex, became the appropriate 

and primary contact of reports of poor behaviour by users of the Complex. Council cites that it 

received reports of poor behaviour, excessive consumption of alcohol, and concerns by some 

clubs using the Complex.2  On 1 July 2019 (pursuant to Council resolution made 11 June 20193), 

the Council instructed EMA Consulting to conduct an independent investigation of past and 

continuing behaviour of sports club members using the Complex. The scope of the investigation is 

set out in the Investigation Report, dated 28 August 2019, (Investigation Report) but principally 

was to: 

• identify behaviour and conduct issues occurring at the Complex;

• identify what were the contributing factors to such behaviours and conduct;

• establish the source of any inappropriate behaviour;

• identify Council risks; and

• identify potential strategies for shared use of the facility.

The Investigation Report is the subject of a confidentiality order4 made by Council at its Special 

General Council Meeting on 2 September 2019.  The contents of the Investigation Report, in 

particular the witness statements attached thereto (which we understand are separately subject to 

confidentiality agreements) will not be disclosed as part of this review or in this Report.   

However, as the key ground upon which the CFC relies on for the purposes of making this 

application for review is that it was not afforded procedural fairness, it is relevant to set out the 

2 Report to Council, 24 September 2019, Report GC190924F02. 
3 Confidential resolution 11 June 2019, Report Reference GC190611F08 
4 Sections 90((2) and 90(3)(f) and sections 91(1) and (2) Local Government Act 1999 (SA). 
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following extracts of the Investigation Report, noting that both statements have been 

communicated to the CFC5: 

• Page 3 of the Investigation Report, states that the investigator explained to each witness

at the commencement of each interview the 'purpose' of the interview, 'including that their

information would be utilised to ultimately report to the Council so that it could make

appropriate decisions'.

• The Investigation Report found a 'strong suggestion of inappropriate behaviour occurring

on the part of the football club members … considered to be hostile, territorial,

unwelcoming or otherwise unreasonable.'

In response to the Preliminary Report, CFC advised that a meeting between representatives of 

the Council, the CFC (incl the SANFL) was held on 3 July 2019, ie 2 days after the investigation 

was commissioned. CFC stated that they were not advised of the independent investigation, but 

understood the Council were "satisfied with actions being taken" by the CFC to address Council 

concerns. CFC assert this further demonstrates a lack of procedural fairness on the part of the 

Council. 

In response, Council (Council's CEO) has confirmed the meeting was held to discuss the 

Council's concerns with the behaviour of the CFC, and to inform the SANFL what was occurring. 

We accept the CFC are frustrated and disappointed about not being informed of the independent 

investigation at the meeting on 3 July 2019. However, we do not find that having not advised CFC 

at that meeting, CFC were not afforded procedural fairness. 

1.5 Legal Advice – Investigation Report 

EMA Legal provided advice dated 2 September 2019  to Council, principally on the findings of the 

Investigation Report, but also having regard to the Tenancy Advices (Option Advice).  The 

Option Advice set out (3) options, including recommendations and advice as to the process 

relating to each option, determined to be available to Council.  

As with the Tenancy Advices, it is inappropriate to cite from the Option Advice and it is not our 

role, as investigator, to consider the accuracy of the Option Advice. We are required to review the 

Council decision based on the information (including legal advices) available to Council, and in 

that regard we find that Council prudently sought legal advice about the Investigation Report (and 

specifically its risks), and relied on that legal advice for the purposes of making its decision. 

We find Council's reliance on the option Advice entirely appropriate and reasonable. 

5 Letter to CFC from City of Marion dated 3 September 2019 – Cove Sports and Community Facility investigation Outcomes. 







1. 7 Council's Decision 

At its General Council Meeting on 24 September 2019, Council resolved to: 

1. Note the response from Cove Cobras Football Club (CFCC) to the Council's Tentative Findings

of Fact as provided in Appendix 1. 

2 Provides (sic) CFCC one month's written notice to terminate the tenancy arrangement for their 

use of the Cove Sports and Community Centre ('the Facility?. 

(Council's Decision). 

The Report and Minutes of the General Council Meeting held on 24 September 2019 are also the 

subject of a confidentiality order pursuant to sections 90(2) and 90(3)(a) and sections 91 (7) and 

(9) of the Local Government Act 1999 (SA) (LG Act). Although the validity of the confidentiality

orders has been (at least implicitly) raised by the CFC, we are not, as part of this review, 

examining the validity of the confidentiality orders made by the Council. (They do not impact on 

the merits of the Council Decision). Set out below are extracts from the Report and Minutes of that 

Meeting which evidence Council being presented with information for consideration on the 

impacts of its decision on the CFC and its members. Because of the confidentiality order, the 

extracts will be redacted in the copy of the report provided to the CFC, pending authorisation by 

Council (or a delegate) for their release. (No such authorisation was provided pending the release 

of this Final Report). 

[Redacted] 
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1.8 Notice to Terminate – Council's Decision 

By letter dated 25 September 2019 (attached as Annexure D), Council advised the CFC of the 

Council's Decision and that a formal termination letter would be issued.  

Pursuant to the Council's Decision, by letter and notice dated 25 September 2019 (authored and 

sent by Mellor Olsson Lawyers on behalf of Council), a Notice to Terminate was issued to CFC 

(attached at Annexure E).  

1.9 Internal Review Request 

On 26 September 2019, Mr Skull received a formal written request from Mr Kernahan, on behalf 

of CFC, to undertake an internal review of the Council's Decision (attached at Annexure F). 

1.10 Change of Council's Decision 

At a Special Meeting of Council held on Tuesday 15 October 2019, Council relevantly resolved: 

"…to offer a new licence to the CCFC for the use of the Cove Sports and Community Centre (The 

Facility) for a period of one year commencing on 1 October 2019 subject to the following 

conditions being met; 

…" 

While this resolution of Council effectively made the Council Decision redundant, on 18 October 

2019, Mr Kernahan confirmed to MinterEllison via email that he did not wish to withdraw the 

application. Separate consideration was given as to whether this review legally could continue or 

if it should be terminated on the basis that the Council's Decision (being the subject of the 

review)was no longer in force.  That is, was Council's Decision still capable of being reviewed 

under this process? 

It was determined that as the Council's Decision had been implemented (i.e., a Notice to 

Terminate was served to terminate the tenancy), the decision was not capable of being rescinded, 

only changed, and as such an internal review to determine if the decision was legally made and 

reasonable at the time was still capable of being lawfully undertaken. The review continued.  

1.11 Legislative and policy framework 

Council's Decision considered and was made within the following legislative and policy 

framework: 

Key Legislation 
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The nature of CFC's occupancy of the Complex was the subject of legal advice which advice 

identified as relevant and therefore considered the Retail and Commercial Leases Act 1995 (SA) 

(RCLA) and the Landlord and Tenant Act 1936 (SA) (LTA).    

As stated above, we are not challenging the accuracy of Tenancy Advices. 

Council Policies 

Various Council policies were relevant, including: 

Leasing and Licencing Policy 

The Council's Leasing and Licencing of Council Owned Facilities Policy (Leasing Policy) applies 

to Council decisions relating to the leasing/licencing of its property – i.e. it 'applies to the leasing 

or licensing of Council owned or managed land and facilities'. (The Leasing Policy is attached at 

Annexure G). Relevantly, the Leasing Policy provides: 

The aim of the policy is to make land and building facilities available to groups or 

organisations on a fair and equitable basis to meet community needs and support the 

optimal use of facilities. 

Guiding principles under the Leasing Policy include: 

Optimise use of Council's community facilities and provides equitable and inclusive 

access by the City of Marion Community  

Support and encourage diversity of programs and activities offered from Council facilities 

Assist not-for-profit and volunteer-based organisations that offer activities and services in 

the City of Marion 

Ensure sound financial management and effective administration of community facility 

leasing and licensing 

Disposal of Land Policy 

The Council's Disposal of Land and Assets Policy (Disposal Policy) (attached at Annexure H) is 

also relevant to Council's Decision. The Disposal Policy contemplates the disposal of land through 

the grant of a leasehold interest. The Policy Principles, which Council must have regard to in its 

disposal of land and assets, include: 

Council is to behave with impartiality, fairness, independence, openness and integrity in all 

discussions and negotiations 
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2. Internal review

2.1 Request for internal review – Details of the Complaint 

On 26 September 2019, Mr Kernahan requested an internal review of Council's Decision. An 

email from Nicky Moore, CFC Secretary, attaches a letter outlining Mr Kernahan's request for an 

internal review of Council's Decision (Request for Review) (attached as Annexure F).   

Mr Kernahan's letter states: 

'We are devastated by the news that the City of Marion has terminated our lease 

at the Cove Sports and Community Club. This is a difficult and emotional time in 

our club’s 35-year history and the council’s decision will have a far-reaching 

impact on our club and the community at Hallett Cove. 

We do not believe we have had a fair and reasonable opportunity to respond to 

the Council. We have had no right of reply. We have not been provided natural 

justice or procedural fairness. We have not been able to provide a detailed 

response to our actions without knowing and understanding the accusations and 

the findings of the investigation which has been held in confidence. 

… 

We request a formal review of the Councils decision on removing the Cove 

Football Club from the Cove Sports and Community Complex'.  

The Request for Review is governed by Council's Complaints and Grievance Policy and 

accompanying Procedure (CGP&P) (see paragraph 2.2 below). The CGP&P prescribes that an 

application for an internal review of a decision must include, inter alia, 'a statement clearly 

indicating which decisions the applicant wishes to be reviewed', and 'a statement outlining the 

reasons why the review is requested'.  

It therefore appears that the Request for Review was made because Mr Kernahan believed that 

Council's Decision was wrong in that it did not sufficiently afford CFC 'a right of reply', 'natural 

justice' or 'procedural fairness'.  

2.2 Complaints and Grievance Policy & Procedure (CGP&P) 

The CGP&P outlines and governs the processes to be followed when an internal or external 

review of a Council decision is to be made (attached at Annexure I).  

Mr Kernahan (in correspondence provided on 18 October 2019, attached in an email from Nicky 

Moore (CFC Secretary) to Susie Inat (Special Counsel, MinterEllison)) states that the CGP&P 
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must be given weight in making a decision. The CGP&P only governs the process of reviewing a 

decision, not the initial making of a decision by the Council. 

2.3 Appointment of MinterEllison 

Council's CGP&P allows the Manager Corporate Governance to refer a matter to an independent 

investigator to conduct a review.  

Council's Manager Corporate Governance has referred the Request for Review to MinterEllison 

for independent investigation.  

2.4 Additional Information 

On behalf of MinterEllison and in accordance with the CGP&P, Susie Inat wrote to Mr Kernahan, 

inviting CFC to provide additional supporting documents to facilitate the investigation. On 18 

October, Mr Kernahan responded (attached as Annexure J). In a written statement, Mr Kernahan 

relevantly noted: 

The Cove Football Club feel that they were not provided natural justice or procedural 

fairness by the City of Marion in coming to the decision to terminate the tenancy from the 

Cove Sports and Community Complex … the Council did not provide adequate details into 

the exact nature of the alleged incidents identified during a confidential investigation, 

making it extremely difficult for the Cove Football Club to be able to adequately respond to 

the allegations …  

The Council has refused to provide all of the specifics of the incidents, with dates, times 

offenders etc. This decision demonstrates a lack of procedural fairness and natural 

justice …  

the findings of the investigation and the details of all events, have not been shared with 

the Cove Football Club …  

As to concerns of a drinking culture, Mr Kernahan argues the City of Marion and the bar staff are 

to take responsibility, being the holders of a liquor licence and RSA certification respectively. 

In response to allegations of other improper behaviour, Mr Kernahan argues that insufficient 

information was provided in order for CFC to take further action, even when requested. 

Mr Kernahan reiterates the fact that he believes CFC 'were not advised about the true nature of 

the investigation … at no stage were they lead to believe that the consultants were conducting an 

investigation into the Cove Football Club.'  

Mr Kernahan also questions why Council chose to treat the investigation as confidential, refusing 

to reveal information to the public or to CFC. 
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2.5 Methodology 

Procedure 

Council's CGP&P prescribes that in conducting our investigation we must: 

(i) Establish the facts, including:

a. obtaining statements from stakeholders;

b. interviewing any relevant staff, elected members or the complainant;

c. establishing legislative framework; and

d. gathering facts and information,

(ii) Prepare a Preliminary Report that includes:

a. details of the complaint;

b. scope of the review;

c. details of the investigation;

d. findings; and

e. recommendations,

(iii) Prepare a final report that includes:

a. any feedback received from the complainant and undertake any further
enquiries;

b. the final determination of the complaint/grievance; and

c. the external review processes if the complaint/grievance remains unresolved

Scope of Review 

A Preliminary Report was prepared in accordance with the CGP&P. Council and Mr Kernahan (on 

behalf of CFC) were provided with a copy of the Preliminary Report on 31 October 2019 and 

given 10 working days to respond pursuant to the CGP&P.(Responses were required by 5pm 

Thursday 14 November 2019). 

Council's feedback identified 2x typographical errors and an issue with the interpretation of a 

word. These matters have been addressed. On 11 November 2019, Susie Inat sent CFC (Mr 

Kernahan) an email reminding the CFC of the date of providing a response and a request to 

acknowledge receipt of the Preliminary Report. 

On 12 November 2019, Mr Kernahan sent an email to Council's CEO requesting an extension of 

time to review and respond to the Preliminary Report. 
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On 14 November 2019, a response to the Preliminary Report was received by the CFC (attached 

as Annexure L) This response was also sent in support of the request for an extension of time to 

respond. 

An extension was granted to allow the CFC until Monday 18 November at 12pm. 

No further response from the CFC was given. 

No further time for response was provided to the Council. 

The findings made centre on whether Council's Decision was lawful, and whether it was 

reasonable. In making these determinations, we have reviewed Council's Decision to ensure that 

the decision-making process was in compliance with the following administrative principles: 

(i) The decision maker had the power to make the decision;

(ii) All matters relevant to the decision (including legislation, policies, or procedures)
were considered and were not influenced by extraneous factors;

(iii) The process was free from bias;

(iv) The decision maker did not exercise a discretion or power in bad faith or for
improper purpose;

(v) The subject of the decision was afforded adequate procedural fairness; and

(vi) The decision was reasonable.

While Council's CGP&P does not prescribe that Council decisions must comply with these 

principles, they represent best-practice administrative decision-making.9 We will use these 

principles as a guide for assessing the legality and reasonableness of Council's Decision.  

3. Review -  Details of the Investigation and Findings

3.1 Power to make decision 

The Tenancy Advices (and to a lesser extent the Option Advice) (together the Legal Advices) 

principally considered whether Council had the power to make the Council Decision. Although we 

did not review the accuracy of the Legal Advices, we have considered whether Council had the 

power to make the Council Decision.   

As owner of the Complex (i.e. the land) and on the assumption that the Legal Advices were 

accurate as to the tenancy arrangement, we find that Council had the power to make the Council 

Decision.   

9 As outlined in the Administrative Decisions (Judicial Review) Act 1977 (Cth). 



Local Government Act 1999 - s270 commentary 
MinterEllison | Ref:  SMI 1273749  Page 16

ME_166263628_2 

3.2 Matters relevant to decision 

Leasing Policy 

As discussed above in section 1.12 of this Report, the Leasing Policy appears relevant to the 

making of the Council's Decision. The Option Advice referred to the Leasing Policy as being a 

'significant document', which 'the Council should refer to'. 

The aim of the Leasing Policy is to make land and building facilities available to organisations on 

a fair and equitable basis. Principles that must guide the Council's leasing/licencing of its property 

include ensuring optimal use of Council's community facilities, providing equitable and inclusive 

access by the community, and to support and encourage diversity of activities offered from 

Council facilities. The Council is to also ensure sound financial management and effective 

administration of community facility leasing and licencing.  

The Investigation Report alleges that: 

There is a strong suggestion that the main clubroom is not a family-friendly or welcoming 

environment because of the way the football club members behave towards individual 

non-football persons, as well as the club's attitude towards the shared use of the 

Centre … When other people or clubs attend or use the space, the football club will go in 

en masse and spread themselves out without respect for the fact that other groups are 

there.10 

It is noted that this behaviour does not promote a harmonious use of the area, and can be 

characterised as 'hostile, intimidatory and inconsistent with the principle of shared-use'.11 

These allegations establish that CFC's occupancy of the Complex (granted, of course, by the 

Council, being governed by the Leasing Policy) detracts from the Leasing Policy's principles of 

ensuring inclusive access by the community and encouraging diversity of activities offered from 

Council facilities.  

CFC challenge the findings of the Investigation Report and have repeatedly stated that the 

findings are unsubstantiated. In response to reviewing the Preliminary Report, additional queries 

about the accuracy and substance of the findings were raised. The scope of this review was not to 

challenge the findings of the Investigation Report. Rather, the purpose of the review is to 

determine whether the Council Decision was lawful and reasonable on the basis of it having 

commissioned and relied on the findings in the was no longer in force. We accept, the CFC were 

and remain frustrated by the lack of specifics about incidences attributed to its club's members-  

10 As set out in the TFF Letter. 
11 Ibid. 
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however, we find that the Council Decision was appropriate given the findings in the Investigation 

Report.  

The Investigation Report further alleges issues relating to 'misappropriate of grant moneys' 

through 'insider trading' among individuals associated with CFC, and other discrepancies in the 

financial reporting that gave rise to a suspicion of dealings that resulted in windfall gains to CFC. 

In its initial submission and in response to the Preliminary Report, CFC assert that the issues and 

statements made by Council about the financial mismanagement of the Complex were unfairly 

attributed to the CFC and / or that the Council was confused about the two entities namely, the 

CFC and the CSCC.  That is, the financial issues should have been levelled at the CSCC.   

We disagree with this assertion and consider it was both appropriate and reasonable for Council 

to consider the issues identified by the investigation regarding the financial management of the 

Complex and CFC's (and other specific user's) role.  We do not consider that the Council was 

confused and further that CFC had an opportunity to respond to the assertions made in the TFF 

Letter and it did not do so, or it did not do so in a way that adequately addressed the Council's 

concerns as part of the process 

As stated in the Preliminary Report and now part of this Final Report, the issue relating to the 

financial allegations are  detracted from the Leasing Policy and is in clear breach of the guidelines 

intending to ensure sound financial management and effective administration of community facility 

occupancies. These conclusions are echoed in the Option Advice. 

Council considered the 'options' set out in the Option Advice at its meeting on 2 September 2019.  

Council separately identified the Leasing Policy as a policy consideration and that the CFC did not 

act in line with the Policy, nor the conditions for use.  

We find that the Council sufficiently considered and that Council's Decision is in line with the 

Leasing Policy. 

Legal Advices 

In making the Council's Decision, Council also had regard to the Option Advice. The author of the 

Option Advice proposed three potential courses of action. The Council chose Option 1. Although it 

was presented to Council that it had other options, nonetheless we find it reasonable to choose 

the option it did. It was put to the Council in a formal legal advice, and indeed, the author of the 

Option Advice regarded Option 1 as the 'preferred' option for the Council. Council cannot be 

faulted for following this advice.  

We also find that Council sought the Legal Advices for the purposes of understanding its risks 

relating to the use of the Complex (by all users), and what options it had available to it within the 

context of its decision making role, powers, and policies.    
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Investigation Report 

Separate to the Legal Advices that established Council had the power to make the Council 

Decision, the Investigation Report was a key document relied on by Council and was highly 

relevant to Council making the Decision.  

As stated above, Council commissioned the Investigation Report on 1 July 2019 following the 

receipt of a series of reports and complaints about the past and continuing behaviour of sports 

clubs members using the Complex.  To reiterate, the scope of the investigation was to: 

• identify behaviour and conduct issues occurring at the Complex;

• identify what were the contributing factors to such behaviours and conduct;

• establish the source of any inappropriate behaviour;

• identify Council risks; and

• identify potential strategies for shared use of the facility.

(Our emphasis). 

One of the key purposes of the Investigation Report was to inform Council of its legal and policy 

risks associated with the use of the Complex.   

The Investigation Report makes serious allegations as to the conduct of CFC members and the 

overarching culture perpetuated within it.    

We find it entirely reasonable for Council to commission the Investigation Report and for it to 

consider the findings of the Investigation Report to make the Council Decision.  

Further, we find it entirely open and reasonable for Council to not only consider the findings and 

allegations relevant, but having sought and considered the response from the CFC to the 

allegation, to make the Council Decision. (This is discussed further in paragraph 3.6).  

3.3 Extraneous factors 

Given that Council appeared to consider the above documents and factors only, we do not find 

that Council considered extraneous factors when making Council's Decision.  

3.4 Bias 

Macquarie Dictionary defines bias to mean 'a particular tendency or inclination, especially one 

which prevents unprejudiced consideration of a question'. A finding of bias may be made in this 

instance if determined that the Council already decided to make the Council's Decision (or similar 
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decision) prior to receipt of the Legal Advices, Investigation Report and consideration of other 

relevant factors.  

We have not been able to make such a determination. Though complaints about the behaviour of 

CFC were received by Council from an early stage, in commissioning the Tenancy Advices and 

the Investigation Report, we find that the Council's instructions were objective and general. That 

is, the authors of those documents were not tasked with investigating the behaviour/legal position 

of CFC only, but to provide information as to all occupants and users of the Complex.  

From this, we conclude that the Council commissioned the Tenancy Advices and the Investigation 

Report with an open, unprejudiced mind.   

We also find that Council's consideration of the Tenancy Advices, the Investigation Report and 

the Options Advice was done without bias. We of course were not at the Council meetings when 

Council considered these documents or made the Council Decision, however, in making this 

finding, we have principally relied the contents of the officer reports to Council on the issue for its 

meetings held on 2 September 201912 and 24 September 201913. (We note that both reports are 

subject to a confidentiality order).  

Accordingly, we can see no evidence of Council being biased in making the Council Decision. 

3.5 Bad faith or improper purpose 

We can see no evidence of Council making the Council Decision in bad faith or for an improper 

purpose.  

3.6 Procedural Fairness 

Requirement of Procedural Fairness 

Public authorities such as the Council are generally obliged to afford 'procedural fairness' in 

making decisions. This requires allowing an affected person a 'fair hearing', which will generally 

require and include notifying the person that a decision will be made, notification of the critical 

issues to be addressed, and provision of a reasonable opportunity to present a case14. (Our 

emphasis). 

In considering whether the Council afforded procedural fairness to the CFC, we have considered 

the following: 

12 Report reference SGC190902F02 
13 Report reference GC190924F02. 
14 Australian Law Reform Commission, Traditional Rights and Freedoms – Encroachments by Commonwealth Laws (Report No 
129, December 2015) [14]. 
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TFF Letter 

Having considered the findings of the investigation as set out in the Investigation Report together 

with the Option Advice, Council issued CFC prior notice of its intention to make a decision in 

relation to the use of the Complex by the CFC; the TFF Letter15.  

We find that the serving of the TFF letter sufficiently notified CFC that a decision would be made, 

and provided a reasonable opportunity (14 days) to be heard. Critically, on multiple occasions Mr 

Kernahan has stressed that in notifying CFC of the decision to be made, the Council did not 

provide sufficient details as to the specifics of the allegations against CFC, thereby denying Mr 

Kernahan and CFC an opportunity to address them. When Mr Kernahan sought further particulars 

of the allegations16 (refer Annexure C), his request was denied by Council (both verbally and via 

email) principally on the grounds of 'confidentiality'.  

It is true that Council did not reveal exact details of the specific incidents alleged in the 

Investigation Report. We discuss the reasons for this below in this Report, under the heading 

'Confidentiality'. (We note Council records that some examples were provided to Mr Kernahan in 

the meeting held on 3 September 2019). However, it does not appear, and we do not find, that the 

Council's Decision was based on these specific incidents, but rather the broader findings from the 

Investigation Report, which reveal an overarching poor club culture, often condoned by CFC 

senior officials. The culture was seen as disrespectful, hostile, territorial, homophobic and sexist. 

In the TFF Letter, Council outlined all of these tentative findings, and allowed CFC an opportunity 

to respond. Mr Kernahan responded to the TFF Letter as he saw fit, providing examples of CFC 

newsletters, letters to members, and testimonials, all which appear to be documents directed at 

disproving allegations of poor club culture. The response formed an attachment to the report to 

Council at its 25 September 2019 Council meeting.  

Separately, Mr Kernahan, on behalf of the CFC, requested, was permitted to do so and then 

made a 'representation' (i.e. deputation) at the 25 September 2019 Council meeting to the Council 

on the issue. This afforded further opportunity for the CFC to present its case and to be heard.  

In making Council's Decision, Council noted they had regard to Mr Kernahan's response17.  

We do not find that the CFC was denied procedural fairness and that the Council Decision was 

either unlawful or unreasonable as a result of withholding relevant or specific allegations or 

denying a right of reply.  

Instead we find Council's Decision to be lawful in this regard. We also find it to be reasonable, as 

Council sought and relied on legal advice (the Option Advice) as to process and powers.  

15 Dated 3 September 2019. 
16 Letter dated 12 September 2019 from CFC to Council. 
17 Council Resolution 25 September 2019 (subject to a confidentiality order). 



Local Government Act 1999 - s270 commentary 
MinterEllison | Ref:  SMI 1273749  Page 21

ME_166263628_2 

Purpose of Investigation Report 

Mr Kernahan has also repeatedly stressed (both in his initial submission to provide further 

information as part of this review, and in response to a review of the Preliminary Report) that he 

and other members of CFC who participated in the Investigation Report were 'not advised about 

the true nature of the investigation.'18 This proving true, CFC allege that Council's actions may 

amount to a breach of procedural fairness. Mr Kernahan notes that CFC's participants in the 

investigation were: 

lead to believe that the investigation was being conducted because the Council was 

committed to making the Cove Community Sports Complex "a welcoming environment for 

all" and engaged the help of an outside consulting firm to have a "chat" with members of 

each of the affiliated clubs … At no stage were they lead to believe that the consultants 

were conducting an investigation into the Cove Football Club19. 

From Mr Kernahan's perspective, he and CFC were informed that a broad investigation into the 

Complex was taking place, but which resulted in Council deciding to terminate CFC's occupancy 

of the Complex. Mr Kernahan is of the impression that the Investigation Report was guised as an 

overarching investigation of the Complex but its true purpose was to investigate CFC, in an 

attempt to uncover grounds for the Council's Decision to be made. We find that Mr Kernahan is 

mistaken as to the true purpose of the Investigation Report.  

The TTF Letter (at page 1) stated what the focus of the investigation was. From our review of the 

TTF Letter, the Investigation Report, the Tenancy Advices, and all affiliated correspondence, 

there is no indication that the Council misled, or had 'set their sights' on the CFC. The 

Investigation Report and the Tenancy Advices were of a general nature, with a view to uncover 

information relevant to the entirety of the Complex. While it is true that the Council had previously 

received complaints against CFC, which may have somewhat instigated the Investigation Report, 

we are satisfied that the Council entered this process with an open mind20.  

The author of the Investigation Report claims that at the commencement of each interview, the 

interviewees were informed of the purpose of the interview and the Investigation Report, which did 

not depart from Council's motives behind commissioning it21.  Refer confidential Council resolution 

made at its meeting on 11 June 2019, which an extract is set out below, but redacted in the copy 

of this Preliminary Report provided to the CFC pending authority to release by Council. 

18 Mr Kernahan asked a number of questions of MinterEllison as reviewer pertaining to the scope of the investigation. As explained 
separately to Mr Kernahan, this review is not a mediation and the review process does not facilitate a response being provided to 
every question raised.  We consider however, that this Report addresses, if not answers, the relevant queries and issues raised in 
his submission and response. 
19 Tony Kernahan response to Susie Inat, 18 October 2019 (attached as Annexure J). 
20 Confidential Council resolution made 11 June 2019 (Report reference GC190611F08).   
21 Investigation Report page 3. 
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[Redacted] 

We have also asked Mr Kernahan and the Council to provide details of correspondence and 

communications which invited Mr Kernahan to take part in the investigation as the CFC 

representative and which explained the basis for the investigation. 

Mr Kernahan provided a copy of a text message sent by Ms Abby Dickson, former General 

Manager City Development, referencing a discussion they previously had, and thanking him for 

agreeing to be part of the process. Separately the Council provided a copy of a similar text 

message sent to Mr Kernahan from Ms Dickson (attached as Annexure K). 

Although no information could be provided about the 'discussion', we are satisfied that the 

communications to all parties involved (including the CFC) from the Council and the consultants 

undertaking the investigation explained the purpose of the investigation. 

Based on the information provided and available to us, we therefore find that Mr Kernahan and 

the CFC were advised about the true nature of the investigation and were provided procedural 

fairness in this regard.   

Confidentiality 

As stated above, we accept and find that it is true that (with the exception of a few examples) the 

Council withheld details of the specific allegations (i.e. the exact instances) which were the 

subject of complaint and which were revealed in the Investigation Report directly relating to the 

CFC. As discussed above, Mr Kernahan felt that withholding this information constituted a breach 

of procedural fairness on the grounds they could not properly respond as requested. 

Importantly, the author of the Investigation Report notes that each interviewee was advised that 

the investigation was to be kept confidential and they were either asked to and/or entered into a 

Confidentiality Agreement when providing a statement. We have not reviewed the validity of the 

confidentiality agreements and do not consider it necessary to do so as part of this review.22  We 

accept that the Council was likely not at liberty to reveal the identities or statements of the 

interviewees, nor details of specific incidents, which potentially could identify the individuals 

involved, and were bound by the confidentiality agreements (expressly or implicitly). (We also 

consider that is was reasonable for the Council to identify key individuals, representing the various 

users of the Complex, to take part in the investigation). 

It therefore may have been unlawful or at least unreasonable for the Council to breach these 

confidentiality agreements by providing CFC this information. Therefore, we believe the Council 

acted reasonably in providing the information they did (set out in the TFF Letter) and that the 

22 CFC have queried why participants in the Investigation were required to sign confidentiality agreements and the selection of the 
participants by Council in the process.   
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detail was sufficient for CFC to respond to. In any event, it is our view that procedural fairness 

was afforded to CFC even where details of specific allegations were not revealed to them, as 

established above.  

Further, we note that Council received and relied on legal advice (the Option Advice) which 

advised Council to keep the Report and their discussions of the Investigation Report confidential 

(under the provisions of the Local Government Act 1999 (SA)). We find that Council did not act 

unreasonably in relying on this advice. 

Disposal Policy 

As discussed at section 1.12 of this Report, the Disposal Policy appears to apply to the Council's 

Decision. The Disposal Policy requires the Council to behave with impartiality, fairness, 

independence, openness and integrity in all discussions and negotiations related to the disposal 

of Council property (including the granting of leasehold interests). All these factors are essentially 

elements of procedural fairness.  

As established, we find that the Council did not withhold procedural fairness from CFC, and in 

doing so ensured that this requirement of the Disposal Policy was not breached.  

3.7 Reasonable 

Mr Kernahan has stated in his initial submission to this review that if the Council was concerned 

about the behaviour of the members of the CFC, why were they not raised with the President of 

the CFC immediately?   Further Mr Kernahan raised that the Council made no attempts to work 

with the CFC to improve the behaviour of its members.  For example, Mr Kernahan states that 

Council did not run any education sessions, suggest online courses and/ or accreditation23. 

Mr Kernahan has suggested that these matters, together with the failure to provide warnings or 

communicate their concerns formally further, evidences the lack of procedural fairness and 

natural justice afforded to the CFC by the Council in this matter. 

We remind the CFC that the Council Decision was based on having undertaken a review of the 

entire Complex.  We are satisfied that the Council was not aware of (all or the extent of) the 

behavioural and other issues, including those attributed to the CFC, until it had commissioned and 

received a copy of the Investigation Report. Council's process, including the commissioning of the 

Investigation Report, was therefore entirely appropriate.  

23 Mr Kernahan letter to Susie Inat dated 18 October 2019, page 5 
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Separately, we are of the view it is not Council's role to provide "behaviour improvement" training 

to the CFC member's, i.e. to comply with the Club's Member Protection Policy and Code of 

Conduct. (For example, refer clauses 5 and 6).  

Additionally, it has been suggested by Mr Kernahan in his initial response and again as part of his 

response to the Preliminary Report that it is the Council's responsibility to deal with issues relating 

to alleged intoxication and alcohol related matters.  Ironically, the Council, through its decision, 

has done just that. Having been alerted to behavioural issues, including alcohol related, the 

Council has undertaken an investigation to inform itself of behavioural issues relating to the users 

of the Complex. 

The fact that CFC state "it is not the responsibility of CCFC"  with respect to issues relating to 

alleged intoxication at the Complex 24 is concerning.  Licencing laws may strictly make Council 

'responsible', however, I would respectfully suggest that the CFC reconsider its position on this 

matter, the role it has to play as a joint tenant and user of the Complex, particularly in light of the 

proposed new grant of licence and its own policy and codes of behaviour. CFC should also 

consider the responsibilities it has to its members.   

It is our view that all aspects of the Council's Decision were reasonable. It was reasonable for the 

Council to commission and rely on the material before it in making its decision, namely the 

Investigation Report and the Legal Advices. Though the Option Advice provided other courses of 

action, as discussed in section 3.2 of this Report, the existence of other options did not make 

making the Council Decision unreasonable. Indeed the Council was advised that from a risk 

perspective this was the 'preferred' option.  

As has been established, the Council's Decision was in compliance with all relevant Council 

policies. Non-compliance with these policies would demonstrate a potentially unreasonable 

decision. The fact these policies were complied with further demonstrates the reasonableness of 

the Council's Decision. 

We therefore conclude that not only was the Council's Decision lawful, it was also reasonable. 

4. Conclusion and Recommendations

Council had the power to make the Council's Decision.

Council considered all relevant factors, and reasonably relied on legal advice in making Council's

Decision.

24 Email response to Susie Inat from Tony Kernahan dated 14 November 2019 
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CFC was afforded procedural fairness. CFC were notified of the potential for the making of the 

decision, were afforded a right of reply, and were provided with as much information as 

necessary. 

Council's Decision was also reasonable. 

It is recommended that Council undertake a review of its confidentiality orders to assess what 

further information could or should be released to the public, i.e. the CFC. We are of the view that 

relying on the confidentiality of the process and orders has impacted on CFC's perception as to 

the lawfulness and reasonableness of the decision. 

In response to the review of the Preliminary Report and this recommendation, CFC has requested 

that it be provided with any further information which is, on review by Council, determined to no 

longer be the subject of a confidentiality order.  The Local Government Act 1999 (SA) does not 

operate in such a way that the removal of confidentiality orders enables the 'staggered' or 

provisional release of documents to particular members (or bodies) of the public.  In 

circumstances when a confidentiality order is not made, or no longer applies, the documents must 

be available for public inspection, without fee.  It would be reasonable however, for Council to 

advise CFC as soon as possible, if further documents relating to the Council Decision become 

available for inspection. 

No further recommendations are made as a result of feedback received to the Preliminary Report. 
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The Cove Football Club Inc 
Believe in us! 

Tony Kernahan 
Cove Football Club Inc 
President 
12 September 2019 

To: Mr. Adrian Skull 
   Chief Executive Officer 
   City Of Marion  

RE: COVE SPORTS AND COMMUNITY FACILITY INVESTIGATION OUTCOMES 

Dear Adrian, 

I refer to your letter dated 3rd September and thank you for bringing the Council’s concerns to 
our attention. 

We believe the Cove Football Club is a family oriented club. We have strong membership in the 
senior grades, juniors, minis and in the last three years – senior women’s and U14 girl’s teams. 
Our mini’s program involves close to 300 kids across Auskick programs, U8s up to U12s. We 
encourage all of our families to be present in the club and try to create a safe, friendly and 
respectful environment for all – both within our football club, and within the affiliated clubs.  

We expect each of our members to follow our published Code of Conduct. We acknowledge that 
both within our club and within society in general there are exceptions. However, to suggest that 
there is a culture of inappropriate behaviour is concerning and not consistent with our belief.  

We believe we should be measured against how we deal with these exceptions or incidents 
which is difficult in the current situation as we have not been provided with specific details and 
information relating to allegations as outlined in your letter. 

As a Football Club, if any formal complaint is brought to our attention by any other person/s or 
affiliated club we would, and have in the past addressed these issues in a professional manner 
and sought resolution. This includes seeking input from the Southern Football League and 
representatives from the SANFL to ensure we have followed the correct protocol when dealing 
with grievances. 

This has been a particularly challenging year both for me personally as the Cove Football Club 
President and for the Club as a whole. There have been difficulties adjusting to a new 
management model and having to change Club operations to better meet Council expectations 
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around facility management. This has been further complicated by the timing of the kitchen 
upgrade, liquor licencing issues, and proposed relocation of the Club to Capella Drive.  

To this end, I have regularly addressed our club members providing facility updates and outlining 
expectations from not only the Council but our own Club regarding Codes of Conduct.  I have 
held face to face meetings with over 200 club members in attendance,  been active within 
newsletters and posted social media updates to ensure messaging around behavioural 
expectations are clearly understood by all our members. I have also had the SFL President attend 
meetings with members and oversee operations on game days and social events to ensure 
members are acting appropriately and in accordance with our Code of Conduct. 

The allegations as raised in your letter are extremely worrying, however the Cove Football Club 
cannot address these allegations without specific details.  

The Cove Football Club are committed to taking a proactive approach where there is evidence of 
a breach of the Code of Conduct. Members understand that there may be serious repercussions, 
including disqualification of membership where a breach occurs. 

We feel as a Club that we are best placed to seek solution and resolution for any inappropriate 
behaviour in a quick and respectful manner that ensures our Code of Conduct is being followed 
at all times. I have also personally requested that the venue manager contact me direct if any 
issues arise so I can address the matter immediately. 

Our Code of Conduct has been reviewed and aligns with the current SFL, SANFL and AFL policies. 
As a Club we are very happy to continue to review the Code in consultation with other parties, 
including other user groups at the Cove Sports Club to ensure we have a Code that complies with 
all Community Club user group expectations. 

As the current Club President, I and our Committee are working extremely hard to continue to 
develop our Club to become recognised as a leader in our community. This is often a thankless 
task, but we are a strong, positive committee who has faced many challenges over the past 12 
months and we are focused on ensuring our Club is inclusive and welcoming of all, including other 
users and the Community Club. 

I request the City of Marion Council help us in this process moving forward. I believe that all Clubs 
at the Cove Sports and Community Centre can be aligned, work collaboratively and be respectful 
in all their dealings. Communications can at times be challenging as we are all volunteers and are 
of course time poor. That said, Cove FC welcome the opportunity to have open and honest 
conversations with other users at the Cove Sports and Community Centre so we can move 
forward and ensure best outcomes for all of our sports in a positive and proactive manner. 

We note there since the disbanding of the CSCC committee there is limited formal interaction 
between the six sporting clubs that occupy the facility. 

Allegations: 
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We agree that the allegations raised by the City of Marion Council are extremely serious. We seek 
Council’s support to address the concerns and request further information regarding the 
allegations so we can review and respond properly.  

The Cove Football Club wish to co-operate fully and respond respectfully to the serious and 
strong allegations that have been made against the Cove Football Club and its culture. 
Accordingly, can you please provide us with the following information to allow the Cove Football 
Club Committee to investigate and respond as appropriate. 

 Terms of reference for the investigation?
 What was the purpose of the investigation?
 How it was conducted?
 How many people were interviewed; who did they represent; how were they selected?
 What specific incidents were raised?
 Who at the Cove Football Club were involved in the alleged incidents?
 Evidence that the Cove FC had involvement in the misappropriation of CSCC funds, and

confirm if this has been reported to the South Australian Police?

Please note: That while I was personally invited to attend an investigation meeting, I was not of 
the understanding that it was an investigation into the Cove Football Club. Had I been made 
clearly aware of this, I would have sought to have a support person present at the interview. I 
also note that none of the allegations as outlined in your letter, were directly raised with me 
during the interview process. 

The Cove Football Club are committed to being open and proactive in this process. These are very 
worrying and stressful allegations. In order for the Cove Football Club to respond further, please 
provide the requested information so we can provide you and the Council a considered response. 

The Cove Football Club very much needs the Council’s help to resolve any issues big or small with 
the other users identified in the Council’s letter. I have personally felt that relationships between 
the affiliated clubs was heading in a more positive and respectful manner. 
We don’t always get it right but the respect from the Cove Football Club towards other users at 
the Cove Sports Clubs has not diminished while I have been President. 

I respectfully await your response. 

Kind Regards 

Tony Kernahan 
President 
Cove Football Club 
Mobile: 0409-632-378 
Email: cove.president@mail.com 
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The Cove Football Club Inc. 
Believe in us! 

Mr Adrian Skull 
Chief Executive Officer 
City of Marion 
council@marion.sa.gov.au 

Dear Mr Skull 

We wish to formally request a review of a decision under Section 270 of the Local Government 
Act, 1999. 

As you are aware, the Cove Football Club tenancy has been terminated from the Cove Sports 
and Community Facility.  
The reasons provided for our termination include: 

• Intimidation of council staff or other users of the facility
• Behaviour inconsistent with a shared family-friendly facility
• Sexual harrassment
• Any other inappropriate behaviour

In a letter that we received on the 3rd September 2019, we were asked to respond to these 
matters, however we were provided no context or details for the allegations. We requested 
additional information via a letter that we sent to you on the 12th September 2019. However, in 
an email from Fiona Harvey, Acting General Manager City Development, we were told that the 
City of Marion could not provide any additional request for information as the matter was 
‘confidential’. 

The Cove Football Club and its volunteers have worked tirelessly since it was founded in 1984 
to create a strong and successful football club for the Hallett Cove and surrounding areas. 

We are devastated by the news that the City of Marion has terminated our lease at the Cove 
Sports and Community Club. This is a difficult and emotional time in our club’s 35-year history 
and the council’s decision will have a far-reaching impact on our club and the community at 
Hallett Cove. 

We do not believe we have had a fair and reasonable opportunity to respond to the Council. 
We have had no right of reply. We have not been provided natural justice or procedural 
fairness. We have not been able to provide a detailed response to our actions without knowing 
and understanding the accusations and the findings of the investigation which has been held in 
confidence. 
The Cove Football Club has a Member Protection Policy and always work with members who 
are displaying inappropriate/unacceptable behavior and we are not averse to removing 
members from the Cove Football Club if and when required. If matters are brought to our 
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attention we will take action to ensure that the matter is appropriately dealt with. However, if 
these matters have not been raised, in detail with us and preferably in writing , how can we 
possibly know about them and provide specific responses including if this was known to the 
club and understood to have been dealt with?  

One of our major concerns is the sexual harassment allegations that have been mentioned. 
Why were they not immediately reported or brought to our attention? Was this reported to 
SAPOL immediately if it was not mentioned to us or was this left until now to be brought up? 
Has this been allowed to potentially continue? If these are in fact matters we have previously 
dealt with and it is found that we could (or should) have done things differently or with a better 
outcome then please work with us and help us to grow and learn. We are volunteers doing our 
best to provide an environment for all to have fun participating in a sport we love and 
socialising with friends – we are not experts in human resources. 

The loss of the Cove Football Club will have a devastating impact on the community and access 
to sport in the Hallett Cove area. In a time of increased obesity and lack of activity in children, 
as well as them spending way too much time in front of digital screens, removing a club full of 
energetic children from what is potentially their only exercise, is just absurd. We are believers 
that a team sport environment builds many skills that help young people develop into mature 
young adults and exemplary members of society – traits like confidence, honesty, integrity, 
respect of their coaches, teammates and others, and commitment to a team. These skills 
cannot be learnt on an iPad. 
Of all football participation within the City of Marion, 15% is played at the Cove Football Club- 
with over 2000 members. The majority of the players at Cove – 72% in fact – are aged between 
5 and 14. The public outpouring of emotion on social media since the announcement has 
signified the impact this decision is already having on our young members and their families. 

The Cove Football Club has enjoyed sustained growth, increasing our player numbers by 11.5% 
in season 2019 alone. We have continued to attract new female players to the club and our 
female program has more than doubled in player numbers in the past three seasons. Our 
female A Grade side has just won a premiership, for the second year in a row, attracting more 
members, interest, players, potentially leading to an additional senior women’s team at Cove.  
It is these junior and female players who will suffer the greatest loss if the Cove Football Club 
no longer has a future at the Cove Sports and Community Club. 

We request a formal review of the Councils decision on removing the Cove Football Club from 
the Cove Sports and Community Complex to ensure that we are provided with a fair solution to 
prevent further deformation and damage to our brand – The Cove Football Club. 

If you require any additional information, or would like to discuss this letter in more detail, 
please feel free to contact me 0409 632 378 or via email: cove.president@mail.com 

Kind regards, 

Tony Kernahan 
President 
Cove Football Club 
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